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Assam Schedule VII, Form No. 132 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 
 
Present:  Smti D.Boro,  

    Civil Judge, Dhubri.  
 

Title Appeal No. 12/2016 
5th day of July, 2018 

 

1. Ismail Hosen and 4(four) others...............................    Appellants. 

-Versus- 

     1.  Abeya Bewa and 7(seven) others  …………………….   Respondents. 

 

1. Asstt Settlement Officer, Mankachar Circle Mankachar 

2. Settlement Officer, Dhubri 

3. State of Assam, represented by the Collector of Dhubri 

And 5(Five) others              ....…………………….  Proforma-

Respondents. 

 This appeal coming on this day (or having been heard on)  11-06-2018. 

  In the presence of: 

 

  Mr. A. Latif    ......................   Ld. Advocate for Appellant. 

        Mr. A. R. Ahmed ......................   Ld. Advocate for Respondents. 

   

 And having stood for consideration to this day, the court delivered the following 

judgment:- 

J U D G M E N T 

1. This first appeal has been preferred by defendants/appellants on being 

dissatisfied with the judgment and decree dated 08/02/2016 passed by 

learned Munsiff No.1 Dhubri in T.S. No.96/2010 whereby the Ld. Trial 

Court decreed the plaintiffs’ suit. 
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2. The appellants/appellants preferred this appeal on the following grounds : 

1) The Ld. Trial court has committed gross errors and illegality in 

passing the impugned judgment and decree and as such it is liable 

to be set aside. 

2) The learned trial court decided the important issues against the 

defendants/appellants deviating itself from the evidences on 

records and illegally decreed the suit. 

3)  The learned trial court committed gross errors and illegality in 

appreciating the evidences and materials on records and failed to apply 

judicial mind is passing the impugned judgment and decree and as such 

the same are not tenable in law.   

4)   The learned trial court has decided the material issues against the 

appellants in a very mechanical manner deviating itself from the 

established principles and ingredients of Oral Gift under Mohammedan law. 

5)  The learned trial court illegally held that the plaintiffs are entitled to 

get a decree for recovery of possession.  

3. Upon admission of the appeal, notices were sent to the 

respondents/plaintiffs who appeared and contested the appeal. The LCR 

was called for and received. 

4. The plaintiffs’ suit is for declaration, khas possession and correction of 

record. Late Abiruddin Bepari, the father of the Plaintiff No. 1 and the 

proforma defendants used to own and possess an area of land measuring 

1B-2K-16L covered by final khatian No. 25 of village Jhawdanga Pt III, 

Mankachar. The Mankachar-Singimari road touches Eastern and another 

road touches the Western boundary of Dag No 337. Due to the widening 

of the two roads the area of Dag No 337 has become less and in the 

ongoing settlement operation the total land was measured as 4K-6L as 

reflected in the Myadi Kacha Patta 25/71, Dag No 337/283. But finally it 

came to be recorded as 4K-16L as shown in the schedule A of the plaint. 

Abir Uddin Bepari expired about 12 years ago. During his life time he orally 

gifted the aforesaid schedule A land to his daughter, the plaintiff No. 1 and 

his brother Hashim Uddin, the predecessor-in-interest of the plaintiff No. 2 

to 8. They accepted the delivery of possession and constructed their 

residential house and planted trees in the Northern part of schedule A 
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land. The plaintiffs claim that about 15 years ago the plaintiff No. 1 and 

Hashim Uddin allowed one Abul Hosen to settle in the Southern part of 

schedule A land by constructing temporary house on about 1 (one) Katha 

lnd as permissive possessor on the condition of vacating the same as and 

when required. Accordingly he was staying in the suit land with his family 

by constructing temporary shed. The plaintiffs alleged that troubles started 

after the death of Abul Hoosen when the defendant No. 1 to 5 started to 

construct brick walled permanent structure on 14/05/09. When the 

plaintiffs asked the defendants to vacate the suit land they refused to do 

so claiming that the suit land has been recorded in their name as Rayot. 

The plaintiffs made an enquiry and came to learn that in collusion with the 

settlement staff the defendant No. 1 firstly recorded his name as Rayot 

and subsequently the defendant No. 1 to 6 managed to record their names 

as Rayot over 1K-8L of land of A schedule land and opened rayati khatian 

No.86 as described in schedule B.  

5. The defendant No. 1 to 5 and the defendant No 6 have filed separate 

written statement.  

The defendant No.1 to 5 have stated in the W/S that the predecessor of 

the plaintiffs Abiruddin gave patta of the suit land by way of executing 

Pattan- Nama in favour of the father of the defendant Abul Hoque Bepari. 

Accordingly, as a tenant under Abiruddin, he stayed there by constructing 

residential house thereon. In the process he possessed the suit land in his 

life time for almost 30 years and after that the defendants have 

continuously possessed it. The plaintiff No. 1 being widow had one day 

approached the defendants requesting them to allow her to stay in a small 

portion of their tenanted land and out of sympathy they allowed her to 

construct a house in the north-east corner of their land. The defendants 

alleged that from 2009 onwards she in connivance with other plaintiffs 

started disputing the tenancy of the defendants for the purpose of their 

illegal gain. A village meeting was also held in which the tenancy and 

possession of the defendants for more than 40 years was established. 

Therefore the defendants have prayed for dismissing the suit of the 

plaintiff.  
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6. The defendant No 6 filed separate written statement stating that the name 

of the defendant No. 1 has been illegally recorded as Rayot. The name of 

defendant No.6 has been recorded as rayot in B schedule land alongwith 

defendant No.1. The defendant No.6 has no any right, title and interest 

over the suit land and as such he does not have any problem if the 

revenue record is corrected by deleting the name of the defendant No.6. 

7. The learned trial court framed the following issues : 

1) Is this suit maintainable? 

2) Whether there is a cause of action for this suit? 

3) Whether the suit is bad for non-joinder of necessary parties? 

4) Whether the plaintiffs have right, title and interest over the suit 

land? 

5) Whether the defendant No.1 to 5 are permissive possessor of 

the suit land under the plaintiff as alleged? 

6) Whether the plaintiffs are entitled to get recovery of possession 

of the suit land by evicting the defendants therefrom? 

7) Whether the plaintiffs are entitled to the reliefs as prayed for? 

8) To what reliefs the plaintiffs may be entitled?      

8. Points for determination: 

1) Whether the plaintiffs had been able to prove their rights, title and 

interest over the Suitland? 

2) Whether the defendants had been able to prove that the plaintiff’s 

predecessor had given pattan-nama of the Suitland to the 

defendants’ predecessor? 

3) Whether the Ld. Trial court erred in reaching the findings? 

9. Discussions , Reasons and decisions: 

10. Point No. 2: 

Plaintiff number 1 and pro forma defendants (4 nos.) are own brothers and 

sisters. Plaintiff No. 2 to 8 are the sons and daughters of late Hashimuddin. 

Plaintiff No. 1 and late Hashimuddin are own sister and brother. The father 

of plaintiff No.1 late Abiruddin Bepari owned the schedule A land. The 

plaintiffs claimed that late Abiruddin Bepari orally gifted the A schedule 

land to the plaintiff No. 1 and her brother Hashimuddin about 30 years 

ago. The plaintiff No. 1 and her brother Hashimuddin accepted the gift and 
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possession was delivered to them and they constructed residential houses 

and planted trees thereon. 

11. The fact that A schedule land originally belonged to Abiruddin Bepari is not 

disputed. The plaintiffs exhibited total 12 numbers of documents to prove 

their case. Exhibit 1 is the final khatian No. 25 which shows that this 

khatian is in the name of Abiruddin Bepari and there are two numbers of 

Dag in that khatian viz, 337 and 335. The Suitland pertains to Dag No. 337 

which contains 1B-1K-15L land (exhibit 1). Hence I find that the plaintiffs 

had been able to prove that the schedule A land belonged to late Abiruddin 

Bepari, who is the father of plaintiff No. 1 and pro forma defendants.  

12. The appellants’ side is stressing on the point that the plaintiffs/respondents 

had not been able to prove the oral gift e.g. the delivery of possession, 

acceptance of gift et cetera had not been proved by the plaintiffs.  

13. Clearly, this title suit is not against the other legal heirs of Abiruddin 

Bepari. The plaintiffs claim that the predecessor of defendant No.1 to 5 

naming Abul Hosen came to the Suitland as a permissive possessor whom 

the plaintiff No.1 allowed to stay in about one katha area. The defendants 

claim that late Abiruddin Bepari has inducted their father Lt. Abul Hosen is 

rayot (tenant) in respect of the suit and issued “pattannama”. Rather, the 

defendants claim that they had allowed plaintiff No.1 to stay as a 

permissive possessor in a part of the Suitland. The defendants’ side had 

exhibited documents from Exhibit A to J. Exhibit A is the Rayoti Khatian 

No.31 which shows that Ismile Hosen, S/O. Abul Hosen is a rayot under 

Abiruddin Bepari in respect of old dag No.337. No document showing the 

father of defendant No.1 to 5 as tenant under Abiruddin Bepari is 

submitted by the defendants. The defendants had submitted revenue 

receipts from Exhibit C to H but these are paid by defendant No.1. Not a 

single revenue receipt is submitted by the defendants showing any 

payment being made by their father Lt. Abul Hosen. No evidence is 

produced by the defendants that their father Lt. Abul Hosen paid tax to his 

owner as claimed i.e. Abiruddin Bepari. The defendants claim that they 

have been in the Suitland for more than 40 years; but had not submitted 

any document e.g. revenue receipts showing payment of revenue since 

last 40 years. 
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14. Hence, I find that defendants had not been able to prove that the 

plaintiff’s predecessor had given pattannama of the Suitland to the 

defendants’ predecessor. 

15. Point No.1: 

The Ld. Counsel of the appellants/defendants has stressed that the 

plaintiff has to prove his own case and the plaintiff cannot win due to the 

lacuna or fault of the defendants. As the plaintiffs/respondents had failed 

to prove the oral gift, as such cannot get the reliefs as prayed for.  

16. The Ld. Trial court held that the burden to prove lies on the defendants 

that the father of plaintiff No. 1 had inducted late Abul Hosen, who is the 

father of defendant No. 1 to 5 in the Suitland as tenant and if the 

defendants failed to prove such induction as tenant then the defendants 

will fail in the case. And even if the plaintiffs fail to prove oral gift, the 

plaintiffs being the legal heirs of late Abiruddin Bepari will get their share 

of land as per Muslim law. But, I consider that the burden to prove oral gift 

is on the plaintiffs. Because, the plaintiffs are not claiming any share of 

land against the other legal heirs of late Abiruddin Bepari, but against 

some other person who are also justifying their possession over the 

Suitland as a rayot.  

17. A Muslim oral gift requires strict proof of its ingredients because oral gift is 

recognised under the Muslim law which requires no registration. In our 

case, the plaintiffs want declaration of right, title, interest over A schedule 

land; a declaration that the defendant No. 1 to 6 have acquired no status 

as tenant under the plaintiffs in respect of B schedule and eviction of 

defendant No. 1 to 5 from B schedule land. So, it can be seen that the 

plaintiffs want to evict the defendant number 1 to 5 claiming the land in 

possession of defendant number 1 to 5 to have been obtained by virtue of 

an oral gift given by their predecessor late Abiruddin Bepari. Under this 

circumstance, I consider that the plaintiffs have the burden to prove the 

oral gift.  

18. The plaintiffs had examined three numbers of witnesses of which PW1 is 

the plaintiff No. 3 Lal Mia and PW2 is the pro forma defendant No.2 

Soleman Hoque, PW3 Talibul Islam is the only independent witness and 

PW4 is the official witness. 
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19. PW1, 2 and 3 have not specifically stated as to the time when oral gift was 

made by late Abiruddin Bepari and are not even witness of such oral gift 

being made by late Abiruddin Bepari in favour of his daughter plaintiff No.1 

Abeya Bewa and his son Lt. Hashimuddin. Plaintiff No.1 has not examined 

herself as a witness, the reason of which is not known to the court. There 

is no evidence that the plaintiff No.1 has died. PW2 has said that plaintiff 

No.1 is now widow. The evidence of the plaintiff is silent regarding the 

phenomena of gift e.g. as to where, in which place, in whose presence late 

Abiruddin Bepari gifted the S/L to the plaintiff No.1 and his daughter Lt. 

Hashimuddin. I find that the plaintiffs had not proved the fact of oral gift 

by their predecessor late Abiruddin Bepari.   

20. From the above discussions, I find that the plaintiffs had not been able to 

prove their rights, title and interest over the Suitland. 

21. Point No3: 

 The plaintiffs are claiming the S/L by virtue of oral gift; then the 

plaintiffs must prove the oral gift. The defendants may fail to prove 

issuance of pattan to their predecessor by the father of plaintiff No.1; but 

as the plaintiffs are not claiming the S/L by right of inheritance, so the 

plaintiffs must prove that the S/L was gifted to the plaintiff No.1 and her 

brother Lt. Hashimuddin by their father Lt. Abiruddin Bepari. The plaintiffs 

have failed to prove oral gift as claimed; hence I consider that the Ld. Trial 

court erred in reaching the findings. 

22. This title appeal is allowed on contest. The judgment and decree 

08/02/2016 passed by Munsiff No 1, Dhubri in T.S. No. 96/2010 is hereby 

set aside. 

23. Send back LCR along with a copy of judgment. 

24. Given under my hand and seal of this Court this 5th day of July 2018. 

 

Typed by me— 

 

 

   D. Boro              D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 


